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A Hawaii Case That Tugged at the Heartstrings
When he was posted to Honolulu,
they both thought it could be
paradise.

By Elliot Eisenberg
My business partner, John
Rosenbaum, and I have been
involved in litigation funding
since 2011. Much of our work
involves arranging funding for
law firms, allowing them to take
on additional work while earlier
cases are under appeal.
We make advances on cases
undergoing appeals, paying a
discount and bearing the risk of
being overturned in court.
Every so often, a case comes
along which tugs at the
heartstrings. That’s what
happened in 2015 when we were
contacted by Mike Livingston and
Loretta Sheehan of Davis Levin
Livingston in Honolulu. They
represented Christina Mettias,
the ex-wife of a soldier assigned
to Honolulu.
An American of Pacific Island
ancestry, Christina had won a
seven figure judgment against
Tripler Army Medical Center
for its role in pressuring her
into undergoing gastric bypass
surgery which nearly took her
life.
Christina had worked as an overthe -road trucker before meeting
the man who would become her
husband; they had one child.

It wasn’t. An unhappy Christina
gained weight. Doctors at Tripler
suggested diet and exercise,
which she began. It was so
successful, her body/mass index
(BMI) fell back below the 40 BMI
danger level. Nevertheless,
Tripler docs pressed her to
undergo bariatric weight loss
surgery, to which she reluctantly
agreed.

Complications nearly took her
life.
“Medical negligence cases
arising out of weight-loss
or bariatric surgery are
extremely challenging because
bariatric surgeons generally
view even horrific outcomes
as “known complications”
that can occur in the absence
of negligence,” says Mike
Livingston, who tried the case
along with Loretta Sheehan.
“Although there was evidence of
errors associated with Christina’s
surgery, we decided not to
pursue those claims. Instead,
we focused on the fact that
Christina was not an appropriate
candidate for bariatric surgery,
so the surgery should not have
been done in the first place.
“This allowed us to use to our
advantage the standard defense
that terrible outcomes are simply
a known complication that can
occur even when the surgery is
done within the standard of care.

In other words, we argued that
the inherent and unavoidable
risks of such surgery made
it imperative that surgeons
only offer such surgery to
patients who meet certain well
established criteria.”
John, who practices law, read
through Judge Alan Cooke Kay’s
87-page decision and found it
unassailable. We weren’t even
sure Tripler would appeal, and
told Christina so. With any
patience at all, it should be
quickly paid.
Her response: Despite the
judgment, she had no car, no
place of her own, and was barely
making ends meet. When we
spoke, she was planning on
moving back to Alabama, or
may have even done so. The
judgment which DLL had gotten
her may not have been a fortune
in Hawaii, but in Alabama, she
could live comfortably on it
forever.
With that understood, we wired
her funds. Several weeks later
the deadline to appeal passed
and her case was resolved. “Judge
Kay’s decision should be required
reading for anyone thinking
about bariatric surgery,” Mike
says.

If you have a case which may need
funding, please call me at
312-286-4066 or email:
Elliot@appellateadvance.com
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